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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

THe v?©n©l luft&rw aITOBq:-

Revision application to Government of India:

(1) &dkiawqq@qfQfhrq, 1994 dt wu waaqH d,ITP TTP wrathqftgqgM wr
@t aq-wa $ 9-rg ww b &iafa uqfT er'r aTM 'I=fFf Hf8a, 'rNa VTFR, f8TqTraq, *MW
Bvrr, aaTiMet, \O+i@rvqq, UtqqHf, q{fadt, rrooor@t:#tqrftqTfeP ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -

(v) qfaq©$t§Tfq bmd+qqtdt§Tfq®HtgTq8fhgt*WWmqWq@T®T+qqfbgt
w€rm+wt wwrEqqa8qTasvwfg, qM”wgrrRq”%HqqTjq§fh4 VT@Tq
qqf$Ht*D=nRtdqadtufm banE{dI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehjo rs.ea in storage whether in a factory or in a

warehouse. /deV} }: £' oi)
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Passed By Shri C3yan C;hand Jain, Commissioner (Appeals

05.03.2024
Date of Issue

Order-In-Originalout

GST-06/D-VI/O&A/540/NAINESH/ AM/2022-23 dated 27.1.2023 passed
The Assistant Commissioner, CC;ST Division-VI, Ahmedabad North

Lesh Rambhai Patelvar/
SFI, Maurya Arcade Sola Science City Road

Name and Address of the Solaing
Appellant Ahmedabad - 380060



( a) WWbqTWfbduEny&+fhfflaqawqvr©#flWTq©8ikrq@@aqr©
wmraq@+R&bMd gmt ma$©T®fhgtrTyqyhqf+dfee iI

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

rD qfiq@vryTTanf#PfBq”mabqT@(+mqqzn$t)f%hfbnqqvra§tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) GifhI®rQq$twrHqar buTTm&j@qt©M&ftavm#t-T{}e}rq8wtq
qt §©Waqdf+wb€aTfBw wgn,3iita&aaVTfkad-UwwqvRqR8afBfhw (q 2)

1998 tM l09TRTfqlmfhq w§ll

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ##hamHq!@(wfta)f+mdl, 200rBTfhiq9bGiwfafaf+fjgwqH@rw-8 g
a9fhifq,9f§aaTh& ufR wjq9fBafa+i©odtqau bqtwIg-whl vd wft@ aiM dt
qtat vfaliT ny 3fBaad©fhw qm trrfNl nIh vrq wm{@rE@qR$if eMeutr
35$ $fqqffka=$t & E;Tm$gIg& ny aGm-6vr©n$tvfB *it THt WMI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the DIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fhriwaabnq qd€wt©qv©Hmw&umM@q§tmt@d200/-=#tq
TTamq8dwGhqdf€wt©q v©a®+@radutrooo/- dtMlwTdm#law I

The revision application shall be accompanied by a fee of Rs.200./- where the
mnount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

qRqTq@, WImU®q@TiOn vt3MdhqT=mflmwr&gfR wile:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Mg @rTPiqI@ af€rfhm, 1944 dt wu 35-dt/35-q&dwfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) BqdBT®dqWRqqaNq3tWbaeMIB&Ma, Had&qqaqdqqNF, Hq
&&TH xi@ vi +qTq7r &njtdh=inrTMWI (fllee) dt=M &gbl=ftfBVT, a§qq@©$ 2-- xml,
q€qTdt IWT, GMqT, PRtRTFR a@16TqTq-380004 1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
EA_3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
R,.rlooo/-, R,.5,000/- and R,.lo,000/- where amount of duty / penalty / demand /
rehlnd is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectiveIY in the form of
crossed bulk draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated.

;:gB;h



(3) qfi§a manga{l®aTaa@Twraa§ta}attd©qgGitqa&fhv=$tw@rE'Tan
al{m #r+tbIT wu qTfhqgaq#§t8gP #tfbfhw qa@8f8©P&faVqqTfRlfR
wfFdhqKrTf€muT@tR@ wjt@qWrqtw@tq@aT8zqMrqrar? I

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs. 100/- for each.

(4) mqr®q@afbfhlq r970 q-rr qj©fba dt GIsWI -1 & G+afa fqqff\afbt' aFwam
alia qr qgwjq qwfRlfa Ihkn yTfiMO & wan I-+ gav dt vv vfhn v 6.50 et©r
qrqmqq@fi@ewn§tqqTfN I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 pajge as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qTdkHMaqqHtqtfhinT@qadf+M dt Gill qt wm w®fMfhr@mtmT
dhITH@ Wr3mrHq@qd§qT@ witdkTRWTfb®wT (wffBfil) fM, 1982 qfqf8a il

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dmg@,WlwraqmFi+Qi@amqMqrfb©wiWqvbTn&Mab
liIRa +MighT (D,m,nd) @& (P„„rty) ®T r0% :lgqq©tq afqqTf}l§Tatfh, afB©aq
qd gIIT 10 Mg WeI (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

b#hMTRqRF eBl8qT@l$&inf6, qTTfHa+W qM dt PPT (Duty Demanded) I

(22) @S(Section) lID&a®fMaITfiT;
(23) fiKav©a+qBe#ftedtqfirq;
(24) $tie&ftethBifbf+m6 bMa#itTfhl

q6qf aq ' tiM wlive %a®'qqr#tqan8P wftu’af®aw+&fhq$ndqn
eqT'M il -

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that thQ

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tac, 'cDuty demanded” shall include:

(xxii) amount determined under Section 11 D;
(xxiii) amount of erroneous Cenvat Credit taken;
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) gtr aTaRI iT ufR WitH VTfBTWT b war qdq@ av© q@m@sf&qTfia§t ntT-FI
j$v'iq qM& 10% yTmqq! GIt <d&m WgfBqTfaa§t aq wg& 10% yTInn qt dt tXT

v©a I

In view of above, an appeal against this order shall lie before the Tribunal on

pdyment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nainesh Rambhai Patel,SF 1, IVlaurya Arcade, Sola

Science City Road. Sola,Ahmedabad-380060, (hereinafter referred to as “the appellant”) against

Order-in-Original No. GST-06/D-VI/O&A/540/Nainesh/AM/2022-23 dated 27.01 .2023

(hereinafter refeued to as “the impugned order”) passed by the Assistant Commissioner, Central

GST, Division VI, Ahmedabad North (hereinafter refUTed to as “the adjudicating authority”).

2. 2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AIWPP03 IIM. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2014-15, it was noticed that the appellant has shown income from services in their ITR

reflected under the heads “Gross Receipt from sales of services (Value from ITR)”nled with

Income Tax department. Details of the same are as under:

F.Y Gross Receipt from sales of services(as per ITR)

2014- 15 1 1,90,79,420/.

Service tax not/

Short paid

23 ,58,216/

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained the Service Tax registration nor paid the

service tax. The appellant were called upon to submit copies of required documents for assessment

for the said period. However, the appellant had not responded to the letters issued by the

department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-

648/O&A/nainesh/2020-21 dated 29.09.2020 dcmanding Service Tax amounting to Rs.

23,58,216/- for the period F. Y. 2014-15 under proviso to Section 73 of the Finance Act, 1994.

FIle SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 76, 77 & Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 23,58.216/-only was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along wiLh

Interest under Section 75 of the Finance Act, 1994 for the period FY 2014-15 . Further (i)

IIi:If: jii==T'l=="'::==I
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3. Being aggrieved with the impugnQd order passed by the adjudicating authority. the_

appellant have preferred the present appeal, inter alia, on the following grounds:

a The appellant submitted that the accountant of the appellant had not givcn the data in

time and therefore the appeal got delayed. They requested Lo condone their delay.

e The appellant submitted that only on the basis of data provided by the income tax

department, Show Cause Notice was issued without further verification and the same is

vague and cryptic. They were working as a sub-contractor for their principal contractor/s

Avirat Infrastructure Pvt. Ltd which was awarded the Government contract for various

projects of road construction and canal projects. The activity performed by them was

covered under Works contract services and the same were exempted from service tax as

per Nod. No. 25/2012-ST dated 20.06.2012 as further amended. Since the service

provided by principal contractor is exempted, the such exemption was also available to

the sub-contractor as per sub clause 29(h) of above notification.

a The appellant submitted that they have suppressed nothing from the department and

therefore the extended period can’t be invoked in their case and the entire demand is time

barred. They requested to set aside the impugned OIC) and allow their appeal.

4. Personal hearing in the case was held on 12.01.2024. Shri Vipul khandhar appeared for

personal hearing on behalf of the appellant. He stated that his .client is a subcontractor providing

service to govt. which is exempted. He sought for one week time to submit additional

documents.the same were received on daLe(:1 29.01.2024 in this ofFIce.

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 27.01.2023 and delivered on same day to appellant. The present appeal, in terms of

Section 85 of the Finance Act, 1994 was filed on 18.04.2023, i.e. after a delay of 20 days from

the last date of filing of appeal. The appellant have along with appeal memorandum also Bled an

Application seeking condonation of delay stating that the accountant nriIed to provide data

within time and thereby was a delay of 20 days in filing appeal which was required to be filed

on or before 28.03.2023 .

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be RIcci

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3 A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow

the filing of an appeal within a further period of one m
T&b add

ker if, he is satisfied that the
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appellant was prevented by sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as genuine, I condone the delay of

20 days and take up the appeal for decision on merits.

7. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2014- 15

8. 1 find that in the SCN in question, the demand has been raised for the period FY 2014-15

based on the Income Tax Returns filed by the appellant. The appellant failed to file their reply

against the letter issued by the department. Therefore the impugned SCN was issued considering

the value shown against “Sales of Services” value provided by the Income Tax Deparlment.

FurTher as no one attended the personal hearing, the adjudicating authority adjudicated the matter

ex parte.

9, Now, as per submission filed before me it is and that the appellant has claimed that they

were working as a sub-contractor for their principal contractor M/s Avirat Infrastructure Pvt. Ltd

which was awarded the Government contract for various projects of road construction and canal

projects. While going through the Form 26AS for the F.Y. 2014-15, only the amount Rs.

6,13,306/- is seen as receipt from the above contractor. They failed to furnish any document

which can establish the nature/type of service against the said receipt. In absence of the same

exemption benefit can’t be given to the appellant.

They have also furnished a sub-let agreement dated 15.03.2014 between Rameshbhai

Karshanbhai Sojitra(proprietor of M/s R. K. Sojitra-Principal contractor) and the appellant(as

sub-contractor) wherein the work related to pond development is allotted by the Vapi

Municipality. The sub-contractor i.e. appellant has received amount Rs. 1,64,38,397/- form the

principal contractor. The such activity is exempted from service tax as per Sr. No 12(d) of the

Noti. No 25/2012-ST dated 20.06.2012.However, the appellant failed to furnish ledgers and

copies of invoices and in absence of the same it can’t be ascertained that the said amount is

received against the activity mentioned in the above contract dated 15.03.2014.therefore, the

benefit of the above said Nod. can’t be extended to the appellant. The matter needs detailed

verification at the adjudication stage.
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q
adjudication stage with the direction to the appellant to submit all the required documents before_

the original adjudicating authority.

10. In view or above,'I allow the appeal by way of remand.

11, wftq6atRKTBf =FIT{ ari)@6T fmu©KtTa<?t#*>'MqraTi I

The appeal fIled by the appellant stands disposed of in above terms.

'Til.: '> : i ./
(VFr+R +R)

Attested DaLe

'A

IVlanish Kumar

Superintendent(Appeals) ,
CGST, Ahmedabad
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To,
M/s. Nainesh Ranrbhai Patel,

SF 1, Mdurya Arcdde,
Sola Science City Road,
Sola,Ahmedabad-380060

Appellant

Respondent
fhe Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (I-IQ System), CGST, Ahmedabad North

(for uploading the OIA)m File
6) PAnIc
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