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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

YR TRDR DT TN STdE:-

Revision application to Government of India:

(L) Y I Yoo HRAIH, 1994 i YRT Sl =iel TAE T GE@! o IR H galed YR
P IU-YRT F T WRqP & el GARIE0T SfideT A "ied, YRd G¥pR, & darerd, o
Ay, =l Hier, Siae <9 Yad, 98 91, 78 fagl: 110001 &1 ] S 918y :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -

(@) e A BB S A H S i gTHoR W ¥ fobddl HUSTIR a1 8 eREM H a1 et |
YUSTIR ¥ GER HUSFIR # W & W1 §¢ AN H, a1 el HUSTIR a1 HUSR © 918 9% fodll R
F 47 ot HUSTIR 7 §1 HIS o1 Ufehal b SR 8% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse.or in storage whether in a factory or in a
warehouse.




@) URT & ey R g a1 veR § i A W ar 9 & [fmin & Suh g ew A
R J1GT Yeob &b Rele o WiAe | Sl HRd o TR oot 1 a1 verwr & Faffea g1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M O YD B YIAH BT 91 URa & SR (ura a1 Ye™ &) Fafa v mar ara 8

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

@ i Se BT SwIe e & YA & e S S Hise 7 1 K ¢ SR 3 o
S 59 YRT 9 | & gariad SIged, SUid & g1 UId af 98g W a1 &6 § foxr sififam ¢ 2)
1998 YRT 109 gRT MY [T T &l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) i I Yoo (i) Framma, 2001 & Faw o F siaria fafidy mo semnsu-e #
& ot ®, M smer & viy srewr OftE feme ¥ i wr & ioRae-enewr ud erdla smewr @l
al-ar vt & iy IR endeH frar ST A1fgu| IS Iy Wial § 1 g% Y & Sfenid YR
35-3 7 Fufia w! & YTam & 9gd & 91y SSR-6 9ra @1 Ui ot g angel

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) W@ﬂéﬁﬁﬁﬁaﬁwWwwmmW@m@ﬁwﬂzow-m
T 1 ST 3R 56T YAWRGH Th ARG § 161 51 dl 1000/~ B1 BIY YA i Wi

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T e, S SIe Yoo Td T Y Srdieity wraniRor & iy anfiar-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) P IueT Yob ARTH, 1044 B YR 35-8/35-8 F 3fafa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SEiad ke § SaY SgER & Sfaral S e, sl & A | A Yo, B
JTE e Gd Aarehr ey =i (Rte) &1 ufdm &t Wifde, sigrarere | 20 #el,
TSR Ha, SRRaT, FRERATR, SfgHalSIE-380004 |

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"Yfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be -accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- wherc amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.




(3) O SY ey N P U S BT JHIAY Biell © < U A SNe & 8 By 7 Yo
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Oy Yoo MAIFTH 1970 JUT TORET B Y -1 & siavid MeiRa fhw srur Sa
TS a7 YA TRy ol TR & omew o ¥ Ud® &t TF R = 6.50 T &
Wwﬁwmmaﬁm

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =7 R G Tt B e S ard Al @ iR o e Sireniia forar @i § o
AT e, P STe Yo Td HadhR U =rarieesor (Griae) From, 1982 # Afga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

6) U Yo, P IIET Yo T4 WA U AR (RReT) T Ui il &
A § ST (Demand) Td &8 (Penalty) BT 10% T4 ST BT AT | gTeiifcs, sif¥dan
qg‘ AT 10 ﬁg ¥qY %I (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

P10 IATE Yoob IR JaTaR & ST, TMHA I Seiod Bi AN (Duty Demanded) |
(22) WS (Section) 11D & dgd iR Ay,
(23) foran Tera de shise @ IR,
(24) Tde Hise Fml & Fom 6 & agd ¢ AR

b ugqéwﬂlﬁa%ﬁue@rq&mﬁmﬁwﬁam@amﬁ%ﬁqﬁﬁw
TRl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xxii) amount determined under Section 11 D;
(xxiii) amount of erroneous Cenvat Credit taken;
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T9 M & TR ardfier WRHRO & WHel 5l Yo ST Yeeb T gUs fJanfee g1 df A
%ﬁg&ﬁf% 10% YA T 3R W8l $ad gus famfed g1 a9 gUs & 10% YIAH TR $I o
|

In view of above, an appeal against this order shall lie before the Tribunal on
.payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nainesh Rambhai Patel,SF 1, Maurya Arcade, Sola
Science City Road, Sola,Ahmedabad-380060, (hereinafter referred to as “the appellant™) against
Order-in-Original ~ No.  GST-06/D-VI/O&A/540/Nainesh/AM/2022-23  dated  27.01.2023
(hereinafter referred to as “the impugned order”).p.assed by the Assistant Commissioner, Central

GST, Division VI, Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. 2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AIWPPO311M. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)
for the FY 2014-15, it was noticed that the appellant has shown income from services in their ITR
reflected under the heads “Gross Receipt from sales of services (Value from ITR)”filed with

Income Tax department. Details of the same are as under:

F.X. Gross Receipt from sales of services(as per ITR) Service tax not/

Short paid

2014-15 | 1,90,79,420/- ' 23,58,216/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but had neither obtained the Service Tax registration nor paid the
service tax. The appellant were called upon to submit copies of required documents for assessment
for the said period. However, the appellant had not responded to the letters issued by the

department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-
648/0& A/nainesh/2020-21 dated 29.09.2020 demanding Service Tax amounting to Rs.
23,58,216/- for the period F.Y. 2014-15 under proviso to Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 76, 77 & Section 78 of the Finance Act, 1994,

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 23,58,216/-only was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Scction 75 of the Finance Act, 1994 for the period FY 2014-15 . Further (i)

Penalty of Rs. 23,58.216/- was imposed on the appel}aj\@)u—ﬁd&f,@ection 78 of the Finance Act,

o R WENTRe, T

1994 and (i) Penalty of Rs. 10,000/~ was imposgtfor-the be\lfg"m under Section 77 of the
Finance Act, 1994, fx :/ ;
Wl sy al
\E el
AN ,
\uuq




F.No. GAPPL/COM/CEXP/3847/2023-Appeal

ety e

3 Being aggrieved with the impugned order passed by the adjudicating authority. the_

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that the accountant of the appellant had not given the data in

time and therefore the appeal got delayed. They requested to condone their delay.

e The appellant submitted that only on the basis of data provided by the income tax
department, Show Cause Notice was issued without further verification and the same is
vague and cryptic. They were working as a sub-contractor for their principal contractor/s
Avirat Infrastructure Pvt. Ltd which was awarded the Government contract for various
projects of road construction and canal projects. The activity performed by them was
covered under Works contract services and the same were exempted from service tax as
per Noti. No. 25/2012-ST dated 20.06.2012 as further amended. Since the service
provided by principal contractor is exempted, the such exemption was also available to

the sub-contractor as per sub clause 29(h) of above notification.

e The appellant submitted that they have suppressed nothing from the department and
therefore the extended period can’t be invoked in their case and the entire demand is time

barred. They requested to set aside the imiaugned 010 and allow their appeal.

4, Personal hearing in the case was held on 12.01.2024. Shri Vipul khandhar appeared (or
personal hearing on behalf of the appellant. He stated that his client is a subcontractor providing
service {o govt. which is exempted. He sought for one week time to submit additional

documents.the same were received on dated 29.01.2024 in this ofTice.

D On going through the appeal memorandum, it is noticed that the impugned order was
issued on 27.01.2023 and delivered on same day to appellant. The present appeal, in terms of
Section 85 of the Finance Act, 1994 was filed on 18.04.2023, i.e. after a delay of 20 days from

the last date of filing of appeal. The appellant have along with appeal memorandum also filed an

Application seeking condonation of delay stating that the accountant failed to provide data

within time and thereby was a delay of 20 days in filing appeal which was required to be filed
on or before 28.03.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking
condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed
within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow




F.No. GAPPL/COM/CEXP/3847/2023-Appeal

appellant was prevented by sufficient cause from presenting the appeal within the period of two
months. Considering the cause of delay given in application as genuine, I condone the delay of

20 days and take up the appeal for decision on merits.

7. [ have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY .
2014-15.

8. [ find that in the SCN in question, the demand has been raised for the period FY 2014-15
based on the Income Tax Returns filed by the appellant. The appellant failed to file their reply
against the letter issued by the department. Therefore the impugned SCN was issued considering
the value shown against “Sales of Services” value provided by the Income Tax Department.
Further as no one attended the personal hearing, the adjudicating authority adjudicate'd the matter

ex parte.

9. Now, as per submission filed before me it is find that the appellant has claimed that they
were working as a sub-contractor for their principal contractor M/s Avirat Infrastructure Pvt. Ltd
which was awarded the Government contract for various projects of road construction and canal
projects. While going through the Form 26AS for the F.Y. 2014-15, only the amount Rs.
6,13,306/- is seen as receipt from the above contractor. They failed to furnish any document
which can establish the nature/type of service against the said receipt. In absence of the same

exemption benefit can’t be given to the appellant.

They have also furnished a sub-let agreement dated 15.03.2014 between Rameshbhai
Karshanbhai Sojitra(proprietor of M/s R. K. Sojitra-Principal contractor) and the appellant(as

sub-contractor) wherein the work related to pond development is allotted by the Vapi

Municipality. The sub-contractor i.e. appellant has received amount Rs. 1,64,38,397/- form the
principal contractor. The such activity is exempted from service tax as per Sr. No 12(d) of the
Noti. No 25/2012-ST dated 20.06.2012.However, the appellant failed to furnish ledgers and
copies of invoices and in absence of the same it can’t be ascertained that the said amount is
received against the activity mentioned in the above contract dated 15.03.2014.therefore, the
benefit of the above said Noti. can’t be extended to the appellant. The matter needs detailed

verification at the adjudication stage.

For the remaining receipt, the appellant also failed t ,.ﬁnj-né 1 any document in support of
Ud dg,
b

their claim. Therefore, matter needs to be remandzthe
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adjudication stage with the direction to the appellant to submit all the required documents before_

the original adjudicating authority.
10.  Inview of above, T allow the appeal by way of remand.

11, ordVer shal g &St o) T8, et o7 ATy Sudes alles & BT STar g |

The appeal filed by the appellant stands disposed of in above (erms.

Attested ‘ Date: ) Y.» o0
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Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Nainesh Rambhai Patel, Appellant
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Respondent
The Assistant Commissioner,

CGST, Division-VI, -
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (I1Q Svstem), CGST, Ahmedabad North
(for uploading the OIA)

Guard i?ile
6) PA file







